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required rating of record. (While a rat-
ing of record of higher than the “Fully
Successful”” rating of record required
by §575.305(d) may be a factor used in
defining the targeted category, a rat-
ing of record by itself is not sufficient
to justify a retention incentive. A rat-
ing of record may function as a sup-
porting factor in authorizing an incen-
tive or setting the incentive rate only
to the extent it directly relates to the
conditions in paragraph (d) of this sec-
tion.)

(d) An agency must document the de-
terminations required under para-
graphs (b) and (c) of this section as re-
quired by §575.308.

§575.307 Agency retention incentive
plan and approval levels.

(a) Before paying retention incen-
tives under this subpart, an agency
must establish a retention incentive
plan. This plan must include the fol-
lowing elements:

(1) The designation of officials with
authority to review and approve pay-
ment of retention incentives, subject
to paragraph (b) of this section;

(2) The categories of employees who
are prohibited from receiving retention
incentives;

(3) Required documentation for deter-
mining that an employee would be
likely to leave the Federal service;

(4) Any requirements for determining
the amount of a retention incentive;

(5) The payment methods that may
be authorized;

(6) Requirements governing service
agreements which, at a minimum,
must include—

(i) The criteria for determining the
length of a service period under a serv-
ice agreement;

(ii) The conditions for terminating a
service agreement;

(iii) The obligations of the agency
and the employee, as applicable, if an
agency terminates a service agree-
ment; and

(iv) The conditions for terminating
retention incentive payments when no
service agreement is required (see
§575.310(f)); and

(7) Documentation and recordkeeping
requirements sufficient to allow recon-
struction of the action and fulfill the
requirements of §§575.312 and 575.313.

§575.309

(b)(1) Except as provided in para-
graph (b)(2) of this section, an author-
ized agency official who is at least one
level higher than the employee’s (or
group of employees’) supervisor must
review and approve each determination
to pay a retention incentive to an indi-
vidual or group of employees, unless
there is no official at a higher level in
the agency.

(2) The higher level approval required
by paragraph (b)(1) of this section is
not needed when approving coverage of
individual employees under a pre-
viously approved group retention in-
centive authorization.

(c) Unless the head of the agency de-
termines otherwise, an agency reten-
tion incentive plan must apply uni-
formly across the agency.

§575.308 Approval criteria and written
determination.

(a) An agency in its sole and exclu-
sive discretion, subject only to OPM re-
view and oversight, may approve a re-
tention incentive for an individual em-
ployee or group or category of employ-
ees using the approval criteria Iin
§575.306.

(b) For each determination to pay a
retention incentive under this subpart,
an agency must document in writing—

(1) The basis for determining that the
unusually high or unique qualifications
of the employee (or group of employ-
ees) or a special need of the agency for
the employee’s (or group of employees’)
services makes it essential to retain
the employee(s);

(2) The basis for determining that the
employee (or a significant number of
employees in a group) would be likely
to leave the Federal service in the ab-
sence of a retention incentive; and

(3) The basis for establishing the
amount and timing of the approved re-
tention incentive payment and the
length of the required service period.

§575.309 Payment of retention incen-
tives.

(@) An authorized agency official
must determine the criteria for deter-
mining the amount of a retention in-
centive. An agency must establish a
single retention incentive rate for each
individual or group of employees that
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is expressed as a percentage of the em-
ployee’s rate of basic pay. Except as
provided in paragraph (e) of this sec-
tion, a retention incentive rate may
not exceed—

(1) 25 percent, if authorized for an in-
dividual employee; or

(2) 10 percent, if authorized for a
group or category of employees.

(b) An agency may pay a retention
incentive in—

(1) Installments after the completion
of specified periods of service; or

(2) A single lump-sum payment after
completion of the full service period.

(¢)(1) An installment payment is de-
rived by multiplying the rate of basic
pay the employee earned in the install-
ment period by a percentage not to ex-
ceed the incentive percentage rate es-
tablished for the employee under para-
graph (a) of this section. For example,
an agency establishes a retention in-
centive percentage rate of 10 percent
for an employee. The employee has a
service agreement that provides for a
retention incentive installment pay-
ment after completion of 6 pay periods
of service at the full percentage rate
established for the employee. The em-
ployee earns $15,000 during the 6 pay
periods of service. Upon completion of
that service period, the employee will
receive the accrued retention incentive
installment payment of $1,500 ($15,000 x
.10).

(2) If the retention incentive install-
ment payment percentage is less than
the full percentage rate established for
the employee under paragraph (a) of
this section, any accrued portion of the
retention incentive that is not paid as
an installment payment during the
service period must be paid as part of a
final installment payment to the em-
ployee after completion of the full
service period under the terms of the
service agreement established under
§575.310. For example, an agency estab-
lishes a retention incentive percentage
rate of 10 percent for an employee. The
employee’s service agreement provides
for a 7 percent retention incentive in-
stallment payment after completion of
6 pay periods of service. The employee
earns $15,000 during the 6 pay periods of
service. Upon completion of that in-
stallment period, the employee accrues
a retention incentive installment pay-
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ment of $1,500 ($15,000 x .10). However,
under the terms of the service agree-
ment, the employee will receive a
$1,050 retention incentive installment
payment ($15,000 x .07). The agency
must pay the accrued but unpaid por-
tion of the retention incentive pay-
ment of $450 ($1,500—$1,050) as a final
lump-sum payment upon completion of
the full service period required by the
service agreement.

(3) An agency may not pay a reten-
tion incentive as an initial lump-sum
payment at the start of a service pe-
riod or in advance of fulfilling the serv-
ice period for which the retention in-
centive is being paid.

(d) A retention incentive payment
paid as a single lump-sum payment
upon completion of the full service pe-
riod required by the service agreement
is derived by multiplying the retention
incentive percentage rate established
under paragraph (a) of this section by
the total basic pay the employee
earned during the full service period.

(e)(1) An authorized agency official
may request that OPM waive the limi-
tation in paragraph (a) of this section
and permit the agency to pay an indi-
vidual employee or group of employees
a retention incentive of up to 50 per-
cent of the employee’s basic pay based
on a critical agency need. In addition
to the determination required by
§575.308, the authorized agency official
must determine that the employee’s
(or group of employees’) unusually high
or unique qualifications (i.e., com-
petencies) are critical to the successful
accomplishment of an important agen-
cy mission, project, or initiative (e.g.,
programs or projects related to a na-
tional emergency or implementing a
new law or critical management initia-
tive).

(2) Waiver requests must include—

(i) A description of the employee’s
work requirements and responsibilities
or, if requesting a group retention in-
centive, a description of the group or
category of employees and the number
of employees to be covered by the pro-
posed retention incentive;

(ii) A description of the critical agen-
cy need the proposed retention incen-
tive would address;

(iii) The written documentation re-
quired by §575.308;
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(iv) The proposed retention incentive
percentage rate and a justification for
that percentage;

(v) The timing and method of making
the retention incentive payments;

(vi) The service period required; and

(vii) Any other information pertinent
to the case at hand.

(3) OPM may require that waiver re-
quests for groups or categories of em-
ployees be coordinated with other
agencies having similarly situated em-
ployees in the same category.

(4) Notwithstanding §575.310(f), an au-
thorized agency official must require a
signed written service agreement for
any employee who may receive a high-
er retention incentive as a result of ap-
proval of a waiver of the maximum
limit on the amount of a retention in-
centive under paragraph (e)(1) of this
section.

(f) An agency may not offer or au-
thorize a retention incentive for an in-
dividual prior to employment with the
agency.

(g) An agency may not commence a
retention incentive service agreement
(or begin paying a retention incentive)
during a period of employment estab-
lished under any service agreement re-
quired for payment of a recruitment in-
centive under 5 CFR part 575, subpart
A, or a relocation incentive under 5
CFR part 575, subpart B. After a reten-
tion incentive service agreement has
commenced (or retention incentive
payments have commenced), an agency
may pay a relocation incentive without
affecting the payment of a retention
incentive.

(h) A retention incentive is not part
of an employee’s rate of basic pay for
any purpose.

(i) Payment of a retention incentive
is subject to the aggregate limitation
on pay under 5 CFR part 530, subpart B.

§575.310 Service agreement require-
ments.

(a) Before paying a retention incen-
tive, an agency must require an em-
ployee, including each employee cov-
ered by a group retention incentive au-
thorization and any employee who may
receive a higher retention incentive as
a result of an approved waiver of the
maximum limit on the amount of a re-
tention incentive under §575.309(e), to

§575.310

sign a written service agreement to
complete a specified period of employ-
ment with the agency (or successor
agency in the event of a transfer of
function). An authorized agency offi-
cial must determine the length of a
service period. A written service agree-
ment is not required under the condi-
tion described in paragraph (f) of this
section.

(b) The service agreement must in-
clude the commencement and termi-
nation dates of the required service pe-
riod. The service period must begin on
the first day of a pay period and end on
the last day of a pay period.

(c) The service agreement must
specify the retention incentive per-
centage rate established under
§575.309(a); whether the incentive will
be paid in installments or in a lump-
sum payment upon completion of the
service period provided in the service
agreement; whether any installment
payments will be paid at less than the
full retention incentive percentage
rate established under §575.309(a), with
the accrued but unpaid incentive pay-
ment being paid in a lump sum upon
completion of the full service period re-
quired by the service agreement under
§575.309(c)(2); and the timing of incen-
tive payments.

(d) The service agreement must in-
clude the conditions under which the
agency must terminate the service
agreement before the employee com-
pletes the agreed-upon service period
(i.e., if an employee is demoted or sepa-
rated for cause, receives a rating of
record of less than *““Fully Successful”’
or equivalent, or otherwise fails to ful-
fill the terms of the service agreement)
under §575.311. The service agreement
must specify the effect of a termi-
nation, including the conditions under
which the agency will pay an addi-
tional retention incentive payment for
partially completed service under
§575.311(e) and (f).

(e) The service agreement may in-
clude any other terms or conditions
that, if violated, will result in a termi-
nation of the service agreement under
§575.311(b). For example, the service
agreement may specify the employee’s
work schedule, type of position, and
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